BOARD OF YAKIMA COUNTY COMMISSIONERS

PUBLIC HEARING
Date: April 21, 2009
Re: PUBLIC SERVICES: PROPOSED OFF-ROAD VEHICLE AMENDMENT
TO THE ZONING ORDINANCE
Time: 5:30 P.M.

Location: Yakima Convention Center, 10 North 8th Street, Yakima, Washington
Present: Chairman J. Rand Elliott

Commissioner Michael D. Leita

Commissioner Kevin J. Bouchey

Legal Counsel Paul Mcllrath

Clerk of the Board Christina S. Steiner

Record of Proceedings

Rand Elliott — [ would like to make a few comments in the hope of gniding this meeting this evening. 1
know this is a very emotional issue, obviously. The turnout indicates no less, I would like to lay some
ground rules here to keep things orderly and moving along tonight. First off, if you do have a cell phone
with you make sure it is off or silent. I ask you tonight to provide us with some rational and courteous
testimony. I want you to address the commissioners please. [ don’t want a debate to break out, this is not
a debate, it is a public hearing to hear testimony to both sides of this issue and I will not allow any
debating back and forth. I would also like to say that it won’t do one point of view or the other a whole
lot of good to have 50 people come up here and say the same thing. There is ways to show support of a
speaker, if you have something new to add to the conversation please do but I think in looking at this
crowd, we would be here a while if everybody got up and said the same thing to us. If your point has
been made you can simply testify to that point. Please no applause, let’s keep the meeting moving.

I will try to exercise control over the proceedings tonight. If you have anything you wish to
submit to the Board for consideration please turn it into our Clerk and be certain that your name is on it. I
would continue to say that after tonight we won’t accept any additional material. The meeting will be
closed. If you wish to speak tonight it is imperative that you are signed in on one of the sheets in the back
with your name and address for the record. Once again, you will be asked to introduce yourself when you
come to the podium.

Steve Erickson, Planning Official — This is a legislative matter being considered by the Board of County
Commissioners that is a follow up to a meeting that was held here about a year ago by the Yakima County
Planning Commission at their annual meeting a number of folks who are interested in changes in the
legislation that govern off-road vehicles approached the Planning Commission last fall. The Planning
Commission held a public hearing and was not able to resolve the issues to their satisfaction and so they
forwarded this matter on to the Board of County Commissioner without a recommendation.

How did we get here? In 1974, Yakima County adopted a zoning ordinance. The zoning
ordinance allowed for off-road recreational vehicle facilities as a special property use in three zones at
that particular point in time. There were interpretations as to what that meant by and large it meant that
anyone could ride on their property as long as a facility did not result. In the year 2000, Yakima County
adopted a new zoning ordinance and expanded a bit the definition of off-road recreational facilities and
modified the interpretation that had been issued by the Planning Director Dick Anderwald to
accommodate the new ordinance.
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The interpretation was appealed to the Yakima County Hearing Examiner by Steve Maher and his
wife. They have a property that is zoned Agriculture and the current zoning ordinance and the previous
one did not allow for off-road recreational vehicle facilities within the Agricultural Zone. After a rather
lengthy hearing process the Examiner did, in fact, give a recommendation that legislation was the most
appropriate way to work through the issue and so essentially that is how we got here tonight.

The Board is considering legislation and so there are a number of exhibits in the record. One of
them that I think is useful for folks that are here trying to follow along as to what is going on, there is a
side-by-side comparison on large paper and there are about 150 copies. We have a few more up here.
Some of them are out. Iam going to quickly make reference to that because 1 think it will tell you
basically what we have in store.

The existing ordinance definition includes motor cross courses, snowmobile courses, and similar
facilities. Last year the Yakima Valley Dust Dodgers motorcycle and ATV club proposed making
modifications to the definition which would basically allow for off-road recreational vehicle use when the
use is on land in the Agriculture District; Forrest Watershed District; Mountain Rural, Valley Rural,
Remote Extremely Limited Development Potential District; Rural Transitional District and the Mining
District.

Second that the use would be by the landowner or tenant, or the landowner or the tenant’s
immediate family or special guest of the landowner or the tenant but under no circumstances for
commercial purposes.

Third, that the use be confined to the hours of 7 a.m. to 9 p.m.

Fourth, that no more than five off-road vehicles be ridden at any one time.

Fifth, that each vehicle be equipped with an adequate and operating muffler device as defined by
the state statutes except that an acceptable substitute noise level shall be at a maximum noise level of 96
decibels on the A scale.

Then finally, that the use generates noise that does not exceed a level of 70 decibels when
measured at any point on the property. They also proposed defining off-road vehicles to mean any non-
street licensed vehicle when used for recreational purposes on non-highway roads, trails, or a variety of
other natural terrain. Such vehicles include but are not limited to all-terrain vehicles, motorcycles, 4-
wheel drive vehicles and doom buggies. In addition, off-road vehicle shall include snowmobiles.

As lindicated earlier, the proposal as we understood it from Mr. Watson would allow these to be
in the Ag, Forrest, Watershed, Mineral zone, Mining, Mountain Rural, Valley Rural, Rural ELDP, and
Rural Transitional districts.

The staff proposed some alternative language and basically what we proposed for consideration by
the Planning Commission was that the off-road recreational vehicle facility definition be expanded for
purposes of clarifying that the definition does not include the use of off-road vehicles under the following
conditions:

A) Where there have been no physical improvements made to the property either deliberate or
inherent which facilitate the use of off-road vehicles. Examples of deliberate improvements would
include the construction of jumps or installation of hay bales to confine the riders to a track area. An
example of inherent improvement in this case would be creation of an off-road track by virtue of repeated
use.

B) The off-road recreation vehicle facility definition would not apply where vehicles are used for
farming, military, fire, emergency, law enforcement purposes, used by a utility company or gas company
when performing maintenance, a construction or logging vehicle used in performance of the vehicles
common function, registered air-cushion vehicle, tractor, lawnmowers used for intended purposes.

And we also proposed some additions to the ORV definition. Whereas the current ordinance
allows for ORV recreational facilities in Forrest Watershed District, a Mountain Rural District, a Valley
Rural District, a Rural ELDP District, basically the remote areas, we proposed adding the Agricultural
District, the Rural Transitional District and the Mining District. These are allowed as proposed as Type

APPROVED 5/19/09
G:\2009 Minutes\4.21.09 Amend Zoning Code for ORV.doc
Page 2 of 22




III uses, which means there would be an application and a public hearing held by the Hearing Examiner
whose decision would be final unless appealed. That process is similar to what it was in 1974 when the
special property use process went into effect. We also suggested adding some regulatory notes to clarify
what the scope of that review would be. Environmental Review and SEPA mitigation were required.
Consideration to the proximity to adjacent residences or other specially sensitive land uses, parcel sizes
sufficient to buffer the use from adjacent properties, access and adequate off-street parking as needed
depending on the size and the purpose of the facility, proximity to environmentally critical areas, hours of
operation, and the maximum number of riders.

In essence what we have is one proposal that suggests a series of limitations and suggests a
process that involves the Yakima County Hearing Examiner to help property owners who are in favor of
operating an off-road recreational vehicle facility on their property and their adjoining neighbors come to
some understanding as to what is the appropriate level of review. The proposal that was brought to the
Planning Commission’s attention takes a different perspective and I am sure that will be shared tonight.
We are available to answer any questions the commissioners may have. We also have code compliant
staff here and corporate counsel. That concludes my presentation with one final enfry into the record and
that is the exhibit list Phil Hoge will read into the record here quickly.

Phil Hoge, Senior Long-Range Project Planner — We have a list of 43 exhibits that are already a part of
this record that came in during the Planning Commission process last year and also things that have come
in since the Planning Commission process. We have given those to the commissioners already. There are
also three or four books like this in the back of the room and also on the table outside the back of the
room that has a list of those that are meant to be shared by everyone here. We also have distributed
around on the back and side tables and on the table outside the three page list of 43 exhibits for you to
share. We also have two additional exhibits to present to the Board at this time. One is an omission
which is the Planning Commission Findings of Fact and Recommendation dated November 19, 2008.

The second exhibit that we will present is a letter that we received yesterday from Mark Watson dated
April 20, 2009. Tt is a packet of information, most of the information has already been presented in the
exhibits but there is some new information in there so we will present the whole packet to the Board at
this time.

Rand Elliott - Before we start the public testimony I want to remind everyone that this is a public
hearing. You are not going to get a debate from us tonight. This is your opportunity to express your
position, your thoughts on this subject. We will listen. We have a good deal of material already. We will
consider your testimony carefully and respectfully and in the coming weeks we will make a decision, T
hope you will give that decision the same respect that we give you tonight. Lastly, I would like to remind
you that though we make a decision you do have options. You do have appeals if you are unsatisfied with
that decision. So to get under way with the testimony. I think that we have found it helpful in the past to
sort of take testimony from one side and then the other. I am proposing that if you are in favor of the
changes that are proposed to the ordinance that you come forward at this time and give us your testimony,

Mark Watson, Yakima — Been a resident of Yakima since 1980. I am the President of Yakima Dust
Dodgers Motorcycle and ATV Club. 1am here as a private citizen. I have a very keen interest in ORV
use which is something that my family and I do. Basically what you are presented with here today is what
many regard as a private property rights issue, The issue is whether a land owner has a right to make a
reasonable use of their own property without having to ask permission to do so from a government
agency.

Many people that are interested in this issue regard it as one of private property rights. The issue
is basically whether a land owner has a right to make a reasonable use of their own property without
having to ask permission to do so from a government agency or go through a cumbersome review
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process. This whole ball got started rolling, which was alluded to by Mr. Erickson with Steve Maher had
an issue that perhaps he will want to address later on where he was intending to ride on some property that
he had purchased in the valley but received a directive from the Code Enforcement Officer to basically
cease and desist from the use of his property without even haven ridden on his property and without any
impacts at all having been created on his neighbor. But for those of you that may not be as familiar with
this issue as others might be, under the current county ordinance which is located in Chapter 15.18 there
is a chart that defines certain uses which are either prohibited or allowed. And for those that are allowed
there is a Matrix that says you can do it with a Level I, Level 11, or Level Il review. A Level ITI review is
more rigorous and more restrictive than a Level I review. And under Amusement and Recreation uses
there is various types of uses which include what is listed as an Off-Road Vehicle Facility. The table
provides that an off-road vehicle recreation facility is not allowed at all in most areas, including Ag areas
and are allowed in only four types of zoned areas, which are Forrest Watershed, Mountain Rural, Valley
Rural and Remote ELDP and then only with a Level ITI review.

Off-Road Vehicle Recreational facility as used in the current ordinance contains no specific
definition other than it includes motocross courses, jeep courses, snowmobile courses, and similar
facilities. The term facility itself is not defined. Based upon the current interpretation and enforcement of
the existing ordinance many private land owners who want to use their property for recreational purposes
such as riding motorcycles, mini bikes, ATV’s, etc. have been subjected to various levels of enforcement
such as orders to cease and desist with a threat of possible fines and penalties if the order is not followed.
Much of the controversy over this enforcement and interpretation has to do with the meaning of the term
facility. The county’s position is that a facility, if you have the use of an off-road vehicle on private
property it is not prohibited as long as it doesn’t constitute a facility. Ilooked over reports and there is
some evidence in the record that a facility is either a formal facility where you put some dirt creating a
burm or something on your property, put out some orange cones on your property to mark out a riding
area, or what is called an inherent improvement where just by virtue of riding around in a field, if you
create a wear pattern and somebody can tell that is where you ride, that is a facility and you can’t do it
unless you either have a Level III review or if you are in one of the other areas you can’t do it at all,
including in Ag zones,

Historically and according to, I have been involved in this process for about a year, much of the
code enforcement in Yakima County is complaint driven, So presumably complaints concerning off-road
vehicles on private property are primarily by neighbors and motivated by concerns about noise and dust.
Those would be the two primary ones that I can see. However, the current ordinance, including how it is
being interpreted and enforced isn’t defined in terms of impact on neighboring properties; it is not defined
in terms of noise levels, dust, hours of operation, or anything like that. It is rather based on the nature of
the use without any necessary correlating impact on a neighbor. If it is a facility it is prohibited. It
doesn’t matter if it’s not creating dust, creating noise, or whether anybody is even aware that you are
. doing it. This results in a nominal situation that off-road uses of property within the various zoning
classifications as long as they are not a facility are prohibited by the table. So for example, if you have
somebody riding randomly out on their property and not creating a wear pattern on land with off-road
vehicles such as a motorcycle and let’s say that that motorcycle isn’t equipped with any approved noise
suppression device and it is running wide open with all sorts of noise, as long as it is not a facility, it is not
prohibited by the land us table. So just because something is prohibited by the land use table does not
provide protection for neighbors due to noise levels, hours of operation, or anything else.

The touchstone in the enforcement of this ordinance has been is it a facility, not in terms of
impact. Conversely somebody that is using their, let’s say somebody has a 500-acre parcel of land and
right in the middle of that 500-acre parcel of land they construct a little track with a jump and some other
things. That is a facility and that is prohibited even though there is nobody around that can conceivably
be affected by it. So, under this current enforcement scheme there have been instances in the past, and [
think these materials were provided by Mr. Walkenhauer at one of the earlier hearings, where for example
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we had one family who apparently had an enforcement action enacted against them because they had a
remote car racetrack on their property. Remote control car. And another one where there was a BMX
track — bicycles. We have attempted to address some of these concerns by proposing to the
commissioners some changes to the currently existing ordinance. We’ve added some definitions. We’ve
adopted the state statute definition of off-road vehicle. We’ve also exempted from the definition of oftf-
road vehicle recreational facility when the use is in one of the seven categories: Ag Land, Forrest
Watershed, Mountain Rural, Valley Rural, Remote ELDP, Remote Transitional and Mining all areas of
much lower density than say residential or business or commercial districts. We are not proposing any
changes to those areas. We’ve also placed limitations on who can be using personal property and private
property for this use; it has to be by the landowner or the tenant if they are renting, they’re immediate
family or maybe a social guest. We have provided hours of limitation and just picked 7 a.m. to 9 p.m.
noting that the quiet hours in state parks are less restrictive than that because the quiet hours start at 6,
6:30 or 7 p.m. No more than five vehicles at a time and it requires that each vehicle be equipped with
approved noise reducing equipment as defined by state statute but instead of following the state statute of
105 decibels, we are proposing a more restrictive standard of 96 decibels,

‘We have also proposed that this new definition not exceed a level of 70 decibels at the property
line. Basically what we are trying to do here is to implement the intrinsic right of a property owner to
operate their own vehicles on their own property, yet we’re trying to balance that with the needs of
neighbors who may have concern about noise, about dust, about hours of operation. None of those things
are regulated under the current zoning scheme. We want to simplify this. Nobody wants to have to go
through an individual Level III review. Under the county’s proposal they are basically taking the existing
scheme, adding a few more zoning classifications but saying if you want to use your property for this use
you’ve got to go through a pretty high review process involving publication of notice, hearings, etc.;
which is going to result in a lot of different decisions being made. It is not going to promote uniformity.
One of the things that we want to avoid is inconsistent determinations. We are also providing objective
standards here. Under the current enforcement scheme, whether something constitutes a facility is largely
in the eye of the enforcement officer, what is that? How much wear is required out on a pasture before it
is a facility? What is the difference between riding randomly on a piece of property and throwing some
orange cones out there, no change in the effect, but one is a facility and one is not. Some of the comments
that staff has made to which we responded and one of the things that came up in one of the earlier
hearings was Sheriff’s Deputy Martin showed up at one of the hearings and said that the number of ORV
compliance complaints is small and that one could assume the majority of riders are respecting the wishes
of their neighbors. Deputy Martin testified that the Sheriff’s Office had received approximately 52
complaints in 5 years for noise problems. That is under the current county noise ordinance which we are
not seeking to alter at all, by the way, we are leaving in place current dust standards, which are governed
by the Clean Air Authority and we are leaving in place the current county noise ordinance, which I think
is in section 6.28 but I can provide that site for you if you want me to confirm it. But Deputy Martin said
that of those 52 complaints for noise problems, none of them involved ORV use. And he indicated that
complaints dealing merely with the existence of a track would be rare, if ever. It seems to us that
changing the zoning classification for private use on private property as requested is not going to
appreciably increase existing use or impacts on neighbors. What it is going to do is result in a situation
where any one of the folks out here who want to make such a use of their property doesn’t have to do so
with the sort of domiciles’ hanging over their head hoping that somebody doesn’t phone in a complaint
regardless of whether there was any basis for it. It is safer to ride in an area that it marked and has been
ridden on. If you’ve got children, do you want them going out randomly riding in field where who knows
if there is pot holes or rocks or whatever or would you rather have them in an area where you know what
is out there and they are going to know what to expect.

We are just trying to determine and propose and define what impacts are acceptable and under the
current zoning code there are no limitations on impact on neighboring properties as far as the zoning table
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is concerned. As I have indicated previously, noise standards are currently in effect under a state statute
RCW 46.19.120 for non-highway vehicle use and I do confirm that the noise control enforcement
ordinance under county code 6.28 remains unaffected by our proposal. Iknow that there are a lot of other
people that want to comment on this and I would just make this comment about the proposed changes that
county staff has made and it is important to note that the Planning passed on both proposals without a
recommendation. They did not adopt our proposal and they did not adopt the staff’s proposal but
basically what county staff has done is said, well we’re gonna give you these three new classifications but
we are 5till gonna require a Level 11T Review, Look at all this land we are giving you. That is kind of like
telling the growers in this valley in a draught year, look we got rain throughout the whole county but the
flip side of that is yeah, it is only trace precipitation. The proposal by county staff does not change the
problem that many people in here have faced in being approached by enforcement officers, being
threatened with enforcement actions. We are just asking for a reasonable level of use, responsible use.
We are providing objective measures and actually it is providing protections for neighbors that don’t exist
under the current scheme. Thank you.

Rand Elliott — Folks, the applause will just drag things out. It will not change our position on this; if is
not going to effect our position on this. We appreciate your enthusiasm, please come forward and address
us.

Steve Mahre, Yakima — Mark made mention of my dilemma, it started in 2007 I bought 32 acres. Iputa
shed on the property and then the following summer,..I bought the property in 2005, the following
summer and 2007 plotted a spot where I wanted to build my house and then I was still waiting to get the
funds to build the house and plowed in a track so I could ride my dirt bike. [ did two days and plowed in
a track, I think I had probably five jumps, two whoop sections and then I started to put in a water system
and I went out of town. I went down to Washougal, Washington to watch the Nationals down there and
when I came home I had a non-compliance issue posted on my property. I went to the County to find out
what it was about and they said you are not allowed to have an off-road recreational vehicle facility on Ag
land. I said it is not a facility it is for my own personal use. They said that [ have the right to ride any
where and every where on my property [ just can’t do it in the same spot. If you go in the same spot five
times and start to create a wear pattern that is a facility by our definition. I fought this and fought this and
we ended up getting before a Hearing Examiner and they said that is the reason we are here. Well there is
a lot of other people that is the reason we are here, not because of me only.

For me it was ironic that they said you can ride anywhere and everywhere on your property. My
understanding is that I can have 25 buddies over, we could ride anywhere and everywhere on my property
and there would be no problem. But if I go out there for 2 minutes and ride in a 50 foot circle; now I have
a facility and I am not allowed to do this. It was absurd therefore I tried to fight this. The Hearing
Examiner found in their favor saying that it needs to be brought to here, get it before the county
commissioners and let you guys decide on this. It was really frustrating that when I did this I had never
ridden on the property. I am sure it was my neighbor that complained because there is only one person
that could see that it was going in and when I was gone; whoever complained I am sure is the only person
that rode on the track. I came back, I saw the non-compliance, I went out I saw one riding track around
the track over all the jumps and through the whoops, whatever and that was it. One set of tracks all the
way around. Ihad never even had my bike on the property before.

S0 we have somebody that trespassed on my property and rides on my track and then goes and
complains about it. Number one, he had no reason to complain to begin with in the fact that I had never
ridden on it. I had never made any noise; 1 had never made any dust as far as riding on the track. If, as an
individual, I wanted to have a motocross track for my landscaping, it is not allowed, that is absurd. [ am
one that likes to ride and I understand that the way it is now if ] were to complain about an orchardist
using his ATV to go here to there to there and he does the same pattern everyday, by their interpretation
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right now I could go to the county and say you need to go shut that guy down. He can’t use that off-road
vehicle to do his work in his orchard because he has a facility. An off-road recreational vehicle facility. I
would never do that that is his livelihood. On the other side, if I were a professional motocross racer and
made my living from racing motocross and I wanted to put a track up on my property to practice so I
could do better with the hopes of winning races to make a living I couldn’t even do that. It would be my
livelihood but they would say nope you can’t have that. What is the difference, if that was my livelihood
versus an orchardist using his ATV for his livelihood. So I am looking at this to say that the way it is
right now it’s one-sided. The landowner has no rights is the way it is. Somebody complains, they come
out and shut you down and you have no recourse.

I look at it and say let’s open it up but have restrictions that you have to follow. You have to meet
those standards, if you don’t meet them you get shut down. But to get shut down before you ever ride on
your property is insane. Thank you,

Randy Dillman, Sunnyside — I do own a facility. 1 am half owner of Mabton Motocross Park. This
track has been in existence for 50 years. Literally 50 years, Jim Pomeroy, many many other great riders in
this area cut their teeth at this facility. Myself and my partner Andy Tutor purchased this facility last year
with no idea that we were going to be running into what we are running into today. We’re trying to set up
a facility that is Christian-based, a place for people to go, all these people here that have no where to ride
because they can’t ride on their property. To have a facility that they can go ride on and have practice
days. We are trying to get kids off of the streets, we’re trying to influence kids that are in to gangs, we
have a facility that we want to get the kids that have never been able to ride, don’t know anything about
motorcycles, a family facility. And here we are facing a county that’s got one of the worst gang problems
in the state and we’re being shut down on. (Interruption from applause)

We're trying to put together a facility where people have somewhere to go and ride. A safe place
that is watered that has dust control. Iam all for the sound limits, We want to try to control ours at about
97 or 98 decibels per byte. 70 decibels on a property line is ridiculous. We have a facility where we are
hoping we will have 200 to 300 riders coming on a weekend. You know how much money that is going
to bring to the area for hotels, for restaurants? It is in the Mabton area, Mabton’s a very very poor area. |
have total support of the Mabton community for the people that have a drive-in, for the people that have a
mini-mart, for the people that have a gas station, totally supporting this facility getting up and running. It
has ran for 50 years, 50 years and now we got to go through all of this process to try and continue this.
Our property is totally fenced in. We have spent thousands of dollars. Yes, we have put a whole bunch of
jumps in and a whole bunch of whoop-d-doos, a whole bunch of everything that people want to ride.
Thousands of dollars we have spent. We are going to be spending $10,000 a year on insurance. We just
ask that some common sense could come into this. Before I bought the property I went to my neighbors
who are as close that it may be affecting them with dust and noise before I bought the property and all of
my neighbors were absolutely for it, please get this place running again. Well we are trying to get it
running again.

Once again, it has been there for 50 years. How are you going to impact us now with the
thousands of dollars that we have invested, how are you going to impact us with a place that has always
been there. It has always been a race facility; it has always been a motocross track. Once again, it is
family oriented. It is a place for kids to go and get off the streets. Just please some common sense here.
That is all | am asking and I respect whatever comes out of this and thank you for my time in talking to
you.

Lynn Harden, Yakima — I think Will Rogers probably said it best when he said that the problem with
common sense is it’s really not all that common. We have allowed ourselves to get into a position where
we try and over-legislate every part of our lifestyle now. There is three areas that bother me. First of all,
I understand that whenever yon have property, personal property, community property there is always
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